STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SQUTH FLORI DA WATER
MANAGEMENT DI STRI CT,

Petiti oner,

VS. CASE NO. 93-5937RX

DEPARTMENT OF MANAGEMENT
SERVI CES, Dl VI SI ON OF RETI REMENT,
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FI NAL CRDER

Pursuant to notice, the Division of Admi nistrative Hearings, by its
designated Hearing O ficer, Joyous D. Parrish, held a formal hearing in the
above-styl ed case on January 19, 1994, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Sheryl G Wod
Jacquelyn W Birch
South Florida Water Managenent District
Post O fice Box 2460
West Pal m Beach, Florida 33416-4680

For Respondent: Stanley M Danek, Division Attorney
Depart ment of Managenent Services
Di vi si on of Retirenent
Cedars Executive Center
2639 North Monroe Street, Building C
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUES

Petitioner's challenge to deternmine the invalidity of Rule 60S-6.001(6),
(11), and (16), Florida Adm nistrative Code, as an invalid exercise of del egated
| egislative authority as alleged in the petition filed October 15, 1993.

PRELI M NARY STATEMENT

Thi s case began when the South Fl orida Water Management District (District)
filed a petition to determne the invalidity of an agency rule of the Departnent
of Managenent Services, Division of Retirement (Retirenent). Mre specifically,
the District alleged that it is substantially affected by the chall enged rul e,
Rul e 60S-6.001, Florida Adnministrative Code [subparts (6), (11), and (16)], as
are all of its former enpl oyees who have retired, and its current enpl oyees who
will retire, who have based or will base their average final conpensation
relying on contributions made during the period July 1, 1989 through February
19, 1993. Because retirement benefits will not be calculated to include those



anounts designated as |unp sum performance paynents, and the District nade
contri butions based upon such amounts, the District clains it is adversely
affected by the rule.

Further, the District is affected because its enpl oyees antici pated that
t he di sputed paynents were consi dered conpensation. The District alleged that
Retirement, in adopting the cited rule and its interpretation of it, has
exceeded its authority because the requirenents of the rule are not appropriate
to the ends specified by the |legislative act and the |egislative history. And,
that the requirenents of the rule are not reasonably related to the purpose of
the enabling |egislation.

This rul e chall enge case was consolidated with a prior Section 120.57 case
i nvol ving the same parties and simlar issues of |aw and fact (DOAH case no. 93-
3377) on Novenber 2, 1993. Issues related to DOAH case no. 93-3377 are
addressed in a separate recommended order.

At the hearing, the District presented the testinmony of the foll ow ng
wi tnesses: Richard Stelling, the District's departnent director for
adm nistration; Lewis M Dennard, an assistant director with the D vision of
Retirement; Kathy Smith, retirenent adm nistrator in the bureau of enroll nment
and contributions; Sarabeth Snuggs, chief of the bureau of enrollnent and
contributions; and Mary Beth Brewer, a research associate with the D vision of
Retirement responsible for legislation and rule analysis and drafting. The
District's exhibits nunbered 1 through 8, 10, 11, 16, 17, 18, 20, 24, and 25
were admitted into evidence. Kathy Smith and Mary Beth Brewer also testified on
behal f of Retirement as did Lawence J. G bney, a state retirenent actuary. |Its
exhi bits nunbered 3, 4, 5, 7, and 9 were adnitted into evidence. Oficial
recogni ti on has been taken of the matters identified in the parties' joint
prehearing stipulation (Petitioner's exhibit 25) as Respondent's exhibits 1, 2,
and 6.

The transcript of the proceedings was filed on January 26, 1994. The
parties filed proposed recommended orders which have been considered in the
preparation of this order. Specific rulings on the proposed findings of fact
are included in the appendi x at the conclusion of this order.

FI NDI NGS OF FACT

1. The District is a public corporation in the State of Florida existing
by virtue of Chapter 25270, Laws of Florida, 1949, and operating pursuant to
Chapter 373, Florida Statutes, and Chapter 40E, Florida Adm nistrative Code, as
a water managenent district.

2. Retirement is an agency of the State of Florida existing by virtue of
Section 20.22(2)(i), Florida Statutes, and operating pursuant to Chapter 121,
Florida Statutes, and Chapter 60S, Florida Adm nistrative Code, as the
retirement and pension administrator for the Florida Retirement System (FRS).

3. The District is an enployer and its enployees are eligible to be
menbers of the FRS

4. The District is a nenber of the FRS pursuant to Section
121.051(2)(b)1., Florida Statutes, and, as such, nakes regular contributions
(based upon its enpl oyees' total conpensation) to Retirenent.



5. Until February, 1993, and for the period of time at issue in this case,
the District provided its enployees with a total conpensati on package which
i ncl uded: one performance appraisal with a base pay increase depending on nerit,
and one interimperformance appraisal with a |unp sum performance paynent al so
dependi ng on merit.

6. The District's lunmp sum performance paynents were funded on a sound
actuarial basis.

7. The District's perfornmance appraisals are based on nmerit and the
procedure for both base pay and | unp sum performance apprai sals are identical

8. The District's lunp sum performance paynents are paid according to a
formal witten policy which was adopted as a rule and applies to all eligible
enpl oyees equally. 1In order to receive the [unp sum anount, the enpl oyee nust
requalify for it each year based on nerit.

9. FEligibility for the District's |lunp sum performance paynents conmences
during the first year an enployee works at the District.

10. The District's lunp sum performance paynents are paid at | east
annually to all enployees who qualify for it. Not all District enployees
qualify for the payment. Less than one percent of the District's enpl oyees do
not receive the |lunp sum perfornmance paynent.

11. The District has made contributions to Retirement based upon the tota
conpensation paid to its enployees, including the |unp sum perfornmance paynents.
However, the District did not pay contributions for the nonths of February,
1990, through April, 1990; this cunul ative anpbunt was paid in lunmp sumto
Retirement in My, 1990.

12. Retirement accepted the contributions, including the lunp sum
performance paynents, through February, 1993, when the plan was term nated and
contributions ceased.

13. The District was aware that Retirenent had a dispute regarding the
reporting of lunp sum perfornmance paynments in June, 1992, as the result of a
calculation of a District enployee's retirenent benefit.

14. In May, 1993, after receiving notice of the disallowance, the District
timely challenged Retirenent's decision to exclude the |unp sum performance
paynments from average final conpensation

15. As a result of changes in the lawin 1984 and 1989, Retirenent
promul gated rules to advise all FRS nenbers of how retirenent benefits would be
cal cul ated. The rules and subsequent nenoranda dealt with issues of howto
define "conpensation" and "bonuses"” so that all agencies would have the proper
met hod to report conpensation and nake appropriate contributions.

16. Each nenorandum and the rules consistently stated the sane criteria
for determ ning whether or not a paynent should be considered a "bonus."

17. Not at issue in this case are two of the four criteria noted in
menor andum 90-189. The only criteria at issue are the provisions that the
paynments, once comenced, are paid for as |long as the enpl oyee conti nues
enpl oyment, and that the paynents are paid at |east annually. Since the
District lunmp sum performance paynent was tied to the enployee's nerit



performance, there is no assurance that the paynent will be paid as long as the
enpl oyee conti nues enpl oynent, and, therefore, that the paynent will nade at
| east annual ly.

18. Retirement uniformy and consistently applied the rule dealing with
"bonuses” to all agencies where such issue arose.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

20. Section 120.56, Florida Statutes, provides, in pertinent part:

(1) Any person substantially affected by a
rule may seek an administrative determ nation
of the invalidity of the rule on the ground
that the rule is an invalid exercise of

del egated |l egislative authority.

21. Section 120.52(8), Florida Statutes, provides:

"Invalid exerci se of del egated |egislative

aut hority" means action whi ch goes beyond the
powers, functions, and duties del egated by the
Legi slature. A proposed or existing rule is
an invalid exercise of delegated |egislative
authority if any one or nore of the foll ow ng

apply:
* * *

(b) The agency has exceeded its grant
of rul emaking authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(7);

(d) The rule is vague, fails to
est abl i sh adequate standards for agency
deci sions, or vests unbridled discretion in
t he agency; or

(e) The rule is arbitrary or capricious.

22. As the one who attacks the rule, the Petitioner has the burden to show
that the agency adopting the rule has exceeded its authority, that the
requi renents of the rule are not appropriate to the ends specified in the
| egislative act, that the requirenents contained in the rule are not reasonably
related to the purpose of the enabling legislation, or that the rule
requi renents are arbitrary or capricious. Agrico Chemical Co. v. State
Department of Environmental Protection, 365 So.2d 759, 763 (Fla. 1st DCA 1978)
cert. den. 376 So.2d 74 (Fla. 1979) The challenger's burden "is a stringent one
i ndeed." Agrico, supra.

23. Wiere, as here, the agency's interpretation of a statute has been
promul gated in rul emaki ng proceedi ngs, the validity of a challenged rul e nust be
upheld if it is reasonably related to the purpose of the |egislation



interpretated and it is not arbitrary and capricious. Departnent of
Pr of essi onal Regul ati on, Board of Medical Exam ners v. Durrani

517 (Fla.

1st DCA 1975).

Mor eover, the agency's interpretation of a
statute need not be the sole possible
interpretation or even the nost desirable
one; it need only be within the range of
possi ble interpretations. Departnent of

Heal th and Rehabilitative Services v. Wight,
439 So.2d 937 (Fla. 1st DCA 1983) (Ervin,
C.J., dissenting); Departnent of

Admi ni stration v. Nelson, 424 So.2d 852 (Fla.
1st DCA 1982); Department of Health and
Rehabi litative Services v. Framat Realty,
Inc., 407 So.2d 238 (Fla. 1st DCA 1981).
(Enphasis in text)

Durrani, supra, at 517.

24,

del egated discretion in respect to technica

455 So. 2d 515,

Speci al deference is owed to "an adm nistrative agency's exercise of

matters requiring substanti al

expertise."” |Island Harbor Beach Club, Ltd. v. Departnment of Natural Resources,
495 So.2d 209 (Fla. 1st DCA 1986). In this case, the D vision of Retirenent
devel oped its rule to assure the effective and efficient adm nistration of the
FRS relying on its expertise as the entity charged by law to be the

adm ni strator of that system

25.

26.

Section 121.021(24), Florida Statutes, provides:

"Average final conpensation” neans the average

of the 5 highest fiscal years of conpensation

for creditable service prior to retiremnent,

term nation, or death. For in-line-of-duty
disability benefits, if less than 5 years of
creditabl e service have been conpl eted, the

term "average final conpensation” neans the

aver age annual conpensation of the tota

nunber of years of creditable service. Each

year used in the calcul ation of average fina
conpensation shall commence on July 1. The

paynment for accumul ated sick | eave,

accumul at ed annual |eave in excess of 500

hours, and bonuses, whether paid as salary or

ot herwi se, shall not be used in the calculation

of the average final conpensation. (Enphasis added)
Section 121.031, Florida Statutes, provides, in part:

(1) The Departnent of Managenent Services,
t hrough the Division of Retirement, shal
make such rules as are necessary for the
effective and efficient adm nistration of
this system



27.
provi des:

Rul e 60S-6.001(6), (11), and (16), Florida Adm nistrative Code,

(6) AVERAGE FI NAL COVPENSATI ON- - Means t he
average of the 5 highest fiscal years of
conpensation for creditable service prior
to retirenent, termnation or death cal cul ated
in accordance with 60S-4.004(1).

(a) The average final conpensation shal
i ncl ude:

1. Accunul ated annual | eave
paynments as defined in 60S-6.001(1), not to
exceed 500 hours.

2. Al paynents defined as
conpensation in 60S-6.001(16).

(b) The average final conpensation shal
not i ncl ude:

1. Conpensation paid to
pr of essi onal persons for special or particular
servi ces.

2. Salary incentives paid to | aw
enf orcenent personnel, firefighters or
correctional officers, as provided in Section
943.22, f.s. and Section 633.382, F.S

3. Paynents made due to retirenent
or termnation for accunul ated sick | eave as
defined in 60S-6.001(3).

4. Payments for annual |eave in
excess of 500 hours.

5. Bonuses as defined in
60S- 6. 001(11).

6. Third party paynments nade on

and after July 1, 1990.
7. Autonobil e allowances.
8. Housing all owances.
* * *

(11) BONUS--Means a paynent made in addition
to an enpl oyee's regular or overtine salary
that is usually non-recurring, does not
i ncrease the enpl oyee's base rate of pay and
i ncl udes no comm tnent for paynment in a
subsequent year. Such paynents are not
consi dered compensation and, effective July 1,
1989, shall not be reported to the Division as
salary, and retirenment contributions shall not
be made on such paynents.

(a) A paynent is a bonus if any of the
foll owi ng appl y:

1. The paynments are not paid
according to a formal witten policy applying
to all eligible enpl oyees equally, or

2. The paynents comence | ater
than the el eventh year of enpl oynent, or

3. The paynents are not based on
permanent eligibility, or

4. The paynents are paid | ess than
annual | y.



28.

final conpensation.”

pur poses.

(b) Bonuses shall include but not be
l[imted to the foll ow ng:
1. Exit bonus or severance pay;
2. Longevity paynents in conformance
with the provisions of 60S-6.001(11)(a) above;
3. Salary increases granted due to
an enpl oyee's agreenent to retire, including
i ncreases paid over several nonths or years
prior to retirenent;
4. Payments for accumul at ed
overtime or conpensatory tinme, reserve tine,
or holiday time worked, if not made within 11
nonths of the nmonth in which the work was
per f or med;
5. Quality Instruction Incentives
Program (QUI I P) Paynents;
6. Lunp sum paynents in recognition
of enpl oyees' acconplishnents.
* * *

(16) COVPENSATI ON OR GROSS COVPENSATI ON- -

(a) Conpensation neans the total gross
monthly salary paid a nenber by his enpl oyer
for work performed arising fromthat
enpl oynment, i ncl udi ng:

1. Overtine paynments, except as
provided in 60S-6.001(11)(b)4.;

2. Accumul ated annual | eave
payments, as defined in Rule 60S-6.001(1);

3. Paynents in addition to the
enpl oyee's base rate of pay if all the
foll owi ng appl y:

a. The paynents are paid
according to a formal witten policy that
applies to all eligible enployees equally, and

b. The policy provides that
paynments shall comence not |ater than the
el eventh year of enploynent, and

c. The paynents are paid for
as long as the enpl oyee continues his
enpl oynent, and

d. The paynments are paid at
| east annual ly;

4. Anounts wthheld for
tax-sheltered annuities or deferred
conpensati on prograns, or any other type of
sal ary reduction plan authorized under the
I nternal Revenue Code;

(b) Conpensation shall not include any
bonuses or ot her paynents prohibited from
inclusion in the nmenber's average fina
conpensation as defined in 60S-6.001(6)(b).

It is not disputed that "bonuses"” may not be included in "average

The statute, however, does not define "bonus."

The statute clearly excludes such paynents for retirenent

The agency's

definition, as set forth in the rule, is reasonably related to the enabling
on and is not arbitrary and capricious. The |egislation enacted in

| egi sl ati



1989 corrected a conflict that existed that purported to allow retirenent
contributions on conpensation (including bonuses) but did not allow bonus
anmounts to be included in the average final conpensation conputation

29. Effective July 1, 1989, the law no | onger contai ned the confusing
| anguage and Retirenment, acting within the powers, functions and duties
del egated by the | egislature, continued to uniformy exclude bonuses fromthe
average final conpensation. To do so, Retirenment developed criteria to explain
to agenci es when a paynent should be considered a bonus. Those criteria are set
forth in the rule and were di scussed in nenoranda i ssued by the agency.

30. In this case, the lunp sum perfornmance paynent was based upon the
merit of the enpl oyee receiving such paynent. It was not paid for as long as
t he enpl oyee was enpl oyed but only as Iong as the enpl oyee qualified for the
paynment. Due to the reasonabl eness of the interpretation given by Retirenent,
t he agency's construction of what "bonus" means is persuasive. Further, the
agency's interpretations pronote effective and efficient administration of the
FRS.

ORDER
Based on the foregoing, it is, hereby,
ORDERED:

That the Petitioner's challenge to Rule 60S-6.001(6), (11), (16), Florida
Adm ni strative Code, is dismssed

DONE AND ENTERED this 19th day of April, 1994, in Tallahassee, Leon County,
Fl ori da.

JOYQUS D. PARRI SH

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 19th day of April, 1994.

APPENDI X TO FI NAL ORDER, CASE NO. 93-5937RX
Rul i ngs on the proposed findings of fact subnmitted by the Petitioner

1. Paragraphs 1 through 7, and 11 are accepted.

2. Paragraph 8 is rejected as contrary to the weight of the
credi bl e evidence or a conclusion of |aw

3. Paragraph 9 is rejected as contrary to the weight of the
credi bl e evidence or a conclusion of |aw



4. Paragraph 10 is rejected as contrary to the weight of the
credi bl e evi dence.

5. Paragraph 12 is accepted to the extent that it addresses one
of the purposes of the amendnent; otherw se rejected as
contrary to the weight of the credible evidence.

6. Paragraph 13 is rejected as contrary to the weight of the
credi bl e evi dence.

7. Paragraph 14 is accepted to the extent that it addresses one
of the purposes of the anmendnent; otherw se rejected as
contrary to the weight of the credible evidence.

Rul i ngs on the proposed findings of fact submitted by the Respondent:

1. Paragraphs 1 through 3, 7 through 11, 13 through 23, and 25
t hrough 28 are accept ed.

2. Wth the deletion of the last sentence which is rejected as a
concl usion of |aw, paragraph 4 is accepted.

3. Wth the deletion of the last sentence which is rejected as a
conclusion of |aw, paragraph 5 is accepted.

4. Wth the deletion of the |ast sentence which is rejected as a
concl usion of |aw, paragraph 6 is accepted.

5. Wth the deletion of the third sentence which is rejected as
irrel evant, paragraph 12 is accepted.

6. Paragraph 24 is rejected as irrel evant.

COPI ES FURNI SHED:

Sheryl G Wod

Jacquelyn W Birch

Sout h Fl ori da Wat er

Managenment District

Post O fice Box 2460

West Pal m Beach, Florida 33416-4680

Stanl ey M Danek

Di vi sion Attorney

Depart ment of Managenent Services
Di vi sion of Retirenent

Cedars Executive Center

2639 North Monroe Street

Building C

Tal | ahassee, Florida 32399-1560

AJ. MeMillian, I11

Director, Division of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

WIlliamH. Lindner, Secretary
Depart ment of Managenent Services
Kni ght Buil di ng, Suite 307

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950



Sylvan Strickl and

Acting Ceneral Counsel

Kni ght Buil ding, Suite 309

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



